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Editors’ Note:

After obtaining decree in an Artha Rin case the petitioner- decree holder Bank got a
certificate of ownership in respect of mortgaged property issued by the Executing Court.
After registration of the certificate of ownership the executing Court disposed of the
execution case. Thereafter, the judgment-debtor filed an application to get back the property
by depositing the outstanding dues of the decretal amount. Upon hearing, the Executing
Court allowed the petition. Challenging the legality and propriety of the said order, the
petitioner-decree holder-Bank moved the High Court Division and obtained the Rule. The
main argument for petitioner was that after disposing of the execution case the Executing
Court has become functus officio and therefore, allowing the application submitted by the
judgment-debtor to get back his property was an illegality. The High Court Division found
that the execution case was not legally disposed of, as possession of the mortgaged property
had not been made over to the decree holder, therefore, the Court had not become functus
officio in entertaining the application filed by the judgment-debtor. Moreover, the petitioner-
Bank did not file any mortgage suit to foreclose down the right of redemption of the
mortgagor. In such case right of redemption exists unless the mortgaged property is sold on
auction or that right is barred by limitation. In the instant case, auction was not held in
accordance with law and the mortgaged property was not sold on auction, therefore, the right
of redemption of the judgment-debtor was not extinguished. Thereafter, giving twelve points
direction the High Court Division discharged the Rule.
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Section 33(1) and 33 (4) of the Artha Rin Adalat Ain, 2003:

It transpires from the order sheets that the Executing Court did not comply with the
provisions of section 33(1) of the Ain, 2003. It is a mandatory requirement to publish an
auction notice in a widely circulated daily newspaper. The daily Destiny has not got no
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existence at present and undisputedly, at the relevant time it was not a widely circulated
daily newspaper. As the auction notice was not published in a widely circulated daily
newspaper, therefore, prospective bidders could not participate in the bid. Moreover,
the decree holder-Bank did not take any step under section 33(4) of the Ain, 2003 to sell
out the mortgage property on auction and thereby, negated the provision of section
33(4) of the Ain, 2003. ...(Para 17)

Section 33 of the Artha Rin Adalat Ain, 2003

On meaningful reading of sub-sections (5), (7), (7Ka) and (7Kha) of section 33 of the
Ain, 2003, it transpires that where the possession of property requires to be obtained
through intervention of the Court, the decree holder has to file an application in writing
to the Executing Court to hand over possession of the said property to the decree holder
or the auction purchaser as the case may be and before handing over possession of the
property, the Executing Court shall be reassured that it is the property which was
lawfully mortgaged by its original owner against the loan liabilities or which was
attached under the original title and possession of the judgment-debtor for execution of
the decree. The provisions of sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003
were incorporated by the Artha Rin Adalat Ain (Amendment) Act, 2010 (Act XVI of
2010) in order to protect the property of the actual owner. In this case, admittedly, the
possession of the mortgage property remains with the judgment-debtor. If the execution
case is disposed of upon issuance of certificate of title, the decree holder will not be able
to obtain the possession without the intervention of the Court. Therefore, the contention
of the petitioner is that upon issuance of certificate of title under section 33(7) of the
Ain, 2003, the Executing Court has become functus officio is fallacious and not based on
cogent reasons. ...(Para 18)

Doctrine of stare decisis must not be applied at the cost of justice:

The doctrine of stare decisis which is the binding force of precedent may be destroyed if
a statute is enacted inconsistent with the decision or if it is reversed or overruled by a
higher Court or it is based on the doctrine of per incuriam. The doctrine of stare decisis
should not be regarded as a rigid and inevitable doctrine, which must be applied at the
cost of justice. There may be cases where it may be necessary to rid the doctrine of its
petrifying rigidity. The Court may, in an appropriate case, overrule a previous decision
taken by it, but that should be done only for substantial and compelling reasons. Every
case has to consider its own merit, peculiar facts and circumstances and therefore, in
following the precedent, the Court must be very careful and cautious. ...(Para 24)

Section 20, 33(7). 57 of the Artha Rin Adalat Ain, 2003:

The contention of the learned Advocate of the petitioner that upon issuance of the
certificate under section 33(7) of the Ain, 2003, the Executing Court has nothing to do
but to dispose of the execution case finally is not based on any rationality. For the sake
of argument, if the Court becomes functus officio, how later on the Court will entertain
another execution case or any other application for handing over possession if it
remains with the judgment-debtor. The Court may correct its own mistakes by
invoking, the umbrella provision, embodied under section 57 of the Ain, 2003 to do
justice and to undo injustice despite the provisions of section 20 of the Ain, 2003. It has
to remember that the provisions of section 20 of the Ain, 2003 is neither absolute nor
sacrosanct nor untouchable. The parties to the suit cannot and should not suffer for the
mistake committed by the Court itself. On perusal of the entire edifice of the Ain, 2003,
it becomes visible to us that the Code of Civil Procedure, 1908 shall be applicable
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subject to not being inconsistent with the provisions of the Ain, 2003. The Adalat may
review its own order by invoking section 57 of the Ain, 2003 with extreme
circumspection in an exceptional case. ...(Para 25)

Section 52 of the Artha Rin Adalat Ain, 2003:

It persistently comes to our notice that Bank officials are very much reluctant to
provide the bank statement containing the outstanding dues of the borrower even after
issuance of the direction of the Court. This sort of attitude is tantamount to contempt of
Court. In this circumstance, if bank official does not comply with the order of the court,
then the court may proceed against them under section 52 of the Ain, 2003 or in an
appropriate case, it may refer to the High Court Division for taking punitive measure
against the delinquent officials. It is expected that Bank and Financial Institutions
should comply with the order of the Court with utmost expedition. ...(Para 27)

Section 5 (2) of the Artha Rin Adalat Ain, 2003:

Right of redemption exists unless the mortgaged property is sold on auction or the right
is barred by limitation:

It also appears from the record that admittedly, the petitioner-Bank filed Artha Rin
Suit for recovery of loan money but did not file any mortgage suit under section 5(2) of
the Ain, 2003. If the Bank or financial institute wishes to foreclose down the right of
redemption of the mortgagor, then it has to file mortgage suit and in that case the
decree awarded by the Adalat shall be preliminary decree and in all other cases, the
decree awarded by the Court in a suit filed for recovery of loan money shall be the final
decree. A suit to obtain a decree that a mortgagor shall be absolutely debarred from his
right to redeem the mortgaged property is called a suit for foreclosure. In this case, the
decree holder did not institute any mortgage suit for foreclosure. Right of redemption
exists unless the mortgage property is sold on auction in accordance with the Ain, 2003
or barred by the Limitation Act, 1908. ...(Para 28)

As soon as auction sale is held in pursuance of the decree passed in a suit for recovery of
loan money, the decree shall be final and accordingly, the right of redemption of the
mortgage property be extinguished. In the instant case, auction was not held in
accordance with law and the mortgage property was not sold on auction, therefore, it
cannot be said that the right of redemption of the judgment-debtor has been
extinguished. ...(Para 29)

To sum up, our final conclusion is as under:

1. Auction notice was not issued in accordance with the mandatory
requirement of law and auction process was not conducted as per the
provision of section 33(1) of the Ain, 2003 and therefore, issuance of
certificate of ownership by the stroke of a pen by the Executing Court is
patently illegal.

ii.  In case of issuance of certificate under section 33(5) of the Ain, 2003, it is
obligatory to exhaust the auction process under sub-sections (1) and (4) of
section 33 of the Ain, 2003. If the certificate of title is issued upon without
exhausting the procedure of section 33(4) of the Ain, 2003 that will make
the said provision useless and nugatory. In such a case, the Bank or
Financial Institutions by a show up auction process under section 33(1) of
the Ain, 2003 will straight apply for a certificate of title with an ulterior
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iii.

iv.

vi.

motive depriving the judgment-debtor from obtaining the actual market
price of the property. So we hold the view that before issuance of
certificate of title to the mortgage property or other property of the
judgment-debtor, the Executing Court shall follow the provisions of
sections 33(1) and 33(4) of the Ain, 2003 and after that it will fix the actual
market price of the mortgage property or other property and succinctly
be stated in the certificate of title so that the outstanding dues if any may
be adjusted later on. In such a case, the Executing Court shall determine
the actual market price of the mortgage property on the basis of a report
from the Sub-Registrar of the local jurisdiction. Apart from the same, in
certificate issuing order, the Executing Court shall state as to whether the
decretal amount has been adjusted wholly, if not, the amount of
outstanding dues should state therein. It repeatedly comes to our notice
that the Executing Court mechanically allows the prayer of issuance of
certificate of title. Mechanical issue of certificate of title is deprecated by
this Court.

The Court should not be tempted to follow the precedent of one case by
matching color of another case. The Court should not be oblivious that a
single significant or material fact may change the entire edifice of the case
as no two cases are similar. Every case has to decide upon its own facts
and peculiar circumstances, therefore, the Court has to incur infinite
painstaking.

The principle enunciated in the case reported in 15 BLT(HCD) (2007) 425
and 63 DLR (2011) 282 is based on sound reasonings and the same was
strengthen and fortified by incorporating sub-sections 7Ka and 7Kha of
section 33 by amended Act XVI of 2010.

Sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003 were
incorporated in order to mending the lacuna of the provision of sub-
sections 5, 7 and 9 of section 33 of the Ain, 2003. Moreover, in the case of
Sk. Mohiuddin v. Joint District Judge & Artha Rin Adalat No. 3, Dhaka
and others, supra, the case of 15 BLT (HCD) (2007) 425 was not
considered.

Section 33(9) of the Ain, 2003 provides that when the rights of possession
and use of any property under sub-section (5) or the title of any property
under sub-section (7) vests in favour of the decree holder, the suit for
execution of the said decree shall, subject to the provisions of section 28,
be finally disposed of. The word ‘final’ is not absolute. It has to be read
with sections 28, 33(7Ka) and 33(7Kha) of the latest amended Ain, 2010.
Therefore, we strongly hold the view that mere issuance of certificate
under sections 33(5) and 33(7) of the Ain, 2003 is not enough to finally
dispose of the execution case. If the possession of the mortgage property
or other property attached by the Executing Court for realizing
outstanding loan money remains with the decree holder, the Executing
Court may dispose of the execution case in view of section 33(9) of the
Ain, 2003. Resorting to literal meaning of section 33(9) of the Ain, 2003
will be a great concern and it may cause devastating consequence,
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vil.

viii.

ix.

therefore, harmonious construction of the aforesaid provisions is sine qua
non to fulfill the purpose of the legislature.

As per the mandate of section 58 of the Ain, 2003, the Government may,
by notification in the official gazette, make rules to give effect to the
provisions of this Ain, 2003. Some provisions of the Ain, 2003, need more
clarification and to give effect to the provisions therein for the smooth
functioning of the Artha Rin Adalat. The Government may formulate
comprehensive delegated legislations and the necessary forms like
issuance of certificate of title, certificate of possession, enjoyment of
usufructs and sale of the mortgage property etc. should be prescribed
therein to do away with the confusions crept in the Ain, 2003.

In view of section 5 of the Ain, 2003, it appears that two types of suits may
be filed before the Artha Rin Adalat. One is mortgage suit for sale or
foreclosure and the other is Artha Rin Suit for recovery of loan money. In
the former suit, the Adalat shall pass preliminary decree and in the later
suit, the Adalat shall pass final decree. A decree awarded by the Adalat in
any suit instituted under the Ain, 2003 except mortgage suit under sub-
section 3 of section 5 of the Ain, 2003, shall be deemed to be a preliminary
decree of foreclosure in favour of the plaintiff financial institution; and as
soon as the auction sale is held in continuation of the decree of the
mortgage immovable property in favour of the plaintiff against the loan,
the said preliminary decree shall be deemed to be the final decree, and the
sale shall be final and the purchase shall be valid and thereafter, the
judgment-debtor shall have no right to redeem the said mortgaged

property.

In this case, auction was not conducted in accordance with law. Moreover,
no auction sale was held. Therefore, the right of redemption has not yet
been extinguished by operation of the Ain, 2003 or the Limitation Act,
1908.

The petitioner Bank did not file any mortgage suit. Admittedly, it filed
Artha Rin Suit for recovery of Tk. 5,20,370.62. Admittedly, the principal
amount was Tk. 5,20,370.62 and execution case was filed for TKk.
6,51,888.82. The judgment-debtor on 03.12.2006 paid Tk. 2,00,000/-, on
12.12.2006 paid Tk. 95,000/-, on 13.12.2006 paid Tk. 4,00,000/-, on
17.09.2007 paid Tk. 21,000/- and on 08.10.2009 paid Tk. 2,00,000/- and as
such the judgment-debtor deposited Tk. 9,16,000/-. The decree holder did
not deny the same to the Executing Court. The decree holder-Bank could
not submit any statement of accounts to show that those amounts were
adjusted. Moreover, the judgment-debtor is ready to pay off the rest of
the outstanding dues to protect his homestead. As the mortgage property
has not been sold by auction, therefore, the right of redemption of the
mortgage property has not yet been extinguished; the learned Judge of
the Executing Court by applying his judicial conscience rightly passed the
impugned order, which is laudable, hence, the same does not call for any
interference.
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Xi.  Title is legal ownership. Possession is physical control of the movable or
immovable property. Possession is the prima facie evidence of ownership,
called as nine out of ten points of law meaning that there is a presumption
the possessor of a property or thing is owner of it and the other elements
in order to have that property or thing must prove their title or better
possessory right. Certificate of ownership or title equivalent to title deed.
Title deed having no possession is only a paper transaction. Title deed is
not acted upon unless possession is handed over to the title holder.

Xii. It transpires from the record that the judgment-debtor-respondent No. 2
is engaged in furniture business in local district. In order to expand his
business, he took loan of Tk. 3 lakhs later on extended upto 5 lakhs by
mortgaging his last resort homestead measuring 0.1650 acres situated
within the periphery of Kushtia District town on 10.03.2002. At the
relevant time of issuance of certificate of ownership the value of the said
property was more than one crore. The Executing Court assigning cogent
and very convincing reasons allowed the application of the judgment-
debtor. The main purpose of the Ain, 2003 is to realize the outstanding
loan money of the Bank or any other Financial Institutions but not to
snatch away the mortgage or any other property of the borrower.

...(Para 30)

JUDGMENT
Md. Zakir Hossain, J:

1. At the instance of the petitioner, the Rule Nisi was issued calling upon the respondents
to show cause as to why the impugned order No. 30 dated 18.03.2013 passed by the
respondent No. 1, the learned Joint District Judge, 1% Court and Artha Rin Adalat, Kushtia in
Artha Rin Execution Case No. 06 of 2008 directing the petitioner Bank to submit the account
of outstanding dues of the respondent No. 2 to the respondent No. 1 Court within 15(fifteen)
days and also directing the respondent No. 2 to make the payment thereafter within 30(thirty)
days from the date of submission of the said account as a pre-condition for the purpose of
setting aside order Nos. 13 and 14 dated 08.07.2009 and 24.05.2010 respectively passed by
the respondent No. 1 Court in the said Execution Case No. 6 of 2008 shall not be declared to
have been issued without lawful authority and is of no legal effect and/or pass such other or
further order or orders as to this Court may seem fit and proper.

2. At the time of the issuance of the Rule, this Court was pleased to stay the operation of
further proceedings of the Execution Case No. 6 of 2008, now pending before the respondent
No. 1 for a period of 3(three) months, which was subsequently extended from time to time by
this Court.

3. Facts leading to the issuance of the Rule may be stated, in brief, as follows:

The petitioner- City Bank Ltd. instituted Artha Rin Suit No. 2 of 2008 before the Court of
Joint District Judge, 1 Court and Artha Rin Adalat, Kushtia, the respondent No. 1, shortly
called the Adalat, against the respondent No. 2 for realization of outstanding dues to the tune
of Tk. 5,20,370.62 and interest thereon. Having received the summons, the respondents
entered appearance in the suit and contested the same denying the material averments set out
in the plaint. After conclusion of the trial, the Adalat was pleased to pass a decree to the suit
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by its judgment and decree dated 15.06.2008. Accordingly, the decree was drawn and signed
on 22.06.2008. Thereafter, the decree holder-Bank put the decree into execution by filing
Artha Rin Execution Case No. 06 of 2008 and a notice was floated for selling out the
mortgage property on auction but no auction was held. Thereafter, on the prayer of the decree
holder-Bank, the Executing Court issued a certificate of ownership or title in respect of
mortgage property under section 33(7) of the Artha Rin Adalat Ain, 2003, hereinafter shortly
referred to the Ain, 2003. Then the Executing Court sent the copy of the certificate of title for
registration and accordingly, the same was registered. After that the Executing Court by its
order No. 13, dated 08.07.2009 disposed of the execution case in view of section 33(9) of the
Ain, 2003. On 18.03.2013, the judgment-debtor filed an application to get back the property
by depositing the outstanding dues of the decretal amount and the application was resisted by
the decree holder-Bank. Upon hearing, the Executing Court was pleased to allow the petition
filed under section 57 of the Ain, 2003 with some conditions stipulated in the operative
portion of the impugned order. Challenging the legality and propriety of the said order, the
petitioner-decree holder-Bank moved this Court and obtained the Rule and stay therewith.

4. Mr. Ahsanul Karim along with Mr. Khairul Alam Choudhury, the learned Advocate
appearing on behalf of the petitioner, submits that the impugned order No. 30 dated
18.03.2013 directing the petitioner-Bank to submit account of outstanding dues of the
respondent No. 2, the judgment-debtor for the purpose of setting aside order Nos. 13 and 14
dated 08.07.2009 and 24.05.2010 respectively passed by the Executing Court is ex facie
illegal in view of section 20 of the Ain, 2003. He also submits that after issuance of
certificate under section 33(7) of the Ain, 2003, the execution case was duly disposed of and
as such, the Executing Court became functus officio, hence, the impugned order is ex facie
illegal and liable to be turned down, otherwise, it will entail serious loss to the petitioner-
Bank. He further submits that in view of the provisions of section 20 of the Ain, 2003, the
Executing Court had got no jurisdiction to entertain the application as made by the judgment-
debtor, nevertheless, the Executing Court most illegally entertained the same and passed the
impugned order and therefore, the same suffers from serious illegality. He next submits that
the Executing Court has got no jurisdiction to review its earlier order, if the judgment-debtor
is aggrieved by the interim order passed by the Executing Court, he may seek remedy under
section 44 of the Ain, 2003.

5. He also contends that since the petitioner-Bank acquired title in the mortgage property in
accordance with law, therefore, such right cannot be taken away without due process of law
and handing over of possession of the mortgage property is not pre-condition for conferring
title therein.

6. He further contends that the principles enunciated by the High Court Division in the
cases of International Finance Investment and Commerce Bank Limited v. M/S. Marinar
Fashions Wear Pvt. Ltd. and others, reported in 15 BLT(HCD) (2007) 425 and Salma
Begum v. Sonali Bank Limited and others, reported in 63 DLR (2011) 282 are in no way
applicable to the facts and circumstances of the instant case at hand. In support of his
argument, he relies on the cases of Sk. Mohiuddin v. Joint District Judge & Artha Rin
Adalat No. 3, Dhaka and others, reported in 13 MLR (AD) (2008) 356; Bank Asia Limited
v. Judge, Artha Rin Adalat, Chattogram and others, reported in 71 DLR (2019) 338 and
Sheuly Khanam v. Artha Rin Adalat, 2nd Court, Dhaka and Others, reported in 17 BLC
(2012) 579.
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7. Finally, he submits that the Executing Court without conceiving the ratio enunciated by
the Apex Court of the country most illegally and arbitrarily allowed the petition of the
judgment-debtor, therefore, the same is liable to be turned down.

8. As against to this, Mr. Shasti Sarker, the learned Advocate appearing on behalf of the
respondent No. 2, the judgment-debtor, submits that the learned Judge of the Executing Court
after considering the facts and circumstances of the entire case and the ratio decided in the
case of International Finance Investment and Commerce Bank Limited v. M/S. Marinar
Fashions Wear Pvt. Ltd. and others, supra and Salma Begum v. Sonali Bank Limited and
others, supra, rightly and legally allowed the application of the judgment-debtor. He next
submits that the mortgage property is the homestead of the judgment-debtor, if the judgment-
debtor is dispossessed from the mortgage property, he will be thrown to the street and it will
entail serious loss and injury to the judgment-debtor. He further submits that the judgment-
debtor paid more than the decretal amount and as per the direction issued by the Executing
Court, the judgment-debtor is ready to pay the entire outstanding dues with interest thereon,
but unfortunately, the decree holder-Bank did not pay heed to this and also did not submit
any statement of accounts as directed by the Executing Court. In fine, he contends that the
facts and circumstances of the case of Sk. Mohiuddin v. Joint District Judge & Artha Rin
Adalat No. 3, Dhaka and others, supra is in no way applicable to the present case as there
are significant differences between the facts and circumstances of the aforesaid cases.

9. Now the moot issues are:
1.  Was the certificate of title or ownership under section 33(7) of the Ain, 2003

legally issued in the Artha Rin Execution Case No. 06 of 2008?

i. ~ Was the Artha Rin Execution Case No. 06 of 2008 duly disposed of after issuance
of certificate of title under section 33(7) of the Ain, 2003?

1. Is the Executing Court legally empowered to review its own order in an
appropriate case?

iv.  Has the right to redemption of the mortgage property of the judgment-debtor been
extinguished?

v.  Isthe impugned order legally sustainable in the eyes of law?

10. In order to find out the answers of the aforesaid issues, we have meticulously perused
the entire materials on record along with annexures and the submissions advanced by the
learned advocates of the parties and the legal positions intricately involved in this case with
seriousness as it deserves.

11. It transpires from order sheet of the Artha Execution Case No. 06 of 2008 that notice
was floated in the Daily Destiny and Daily Andoloner Bazar fixing 18.06.2009 for auction
sale of the mortgage property, but none participated in the bid. Thereafter, the Executing
Court fixed the date of 08.07.2009 for taking step by the decree holder-Bank. On 08.07.2009
the decree holder-Bank filed an application under section 33(7) of the Ain, 2003 for issuance
of certificate of ownership. Upon hearing, the Adalat allowed the prayer of the decree holder
by its order No. 13 dated 08.07.2009. The relevant portion of the order may be stated thus:

oy fSfawla 2ICF =Tl Q20T G A 137 SR | fefamia s @3T 2000 9F ©9(9)
qF trelRe [RAFal Tfeq Marwarty fofawm FIaed ©AF T FIT Efral P |
AIRES (ST [SfGaIaa=F) FEF GIHT A2, 000 GF ©0O(9) LT GO FLI7
e 07 e (FIeels @<y ey | ik o [ferpe Il Afeer 91 S G2 qea
WEA, 2000 GF 0O(3), () @ (©) LT R (NS GIFT NICIF e &Zo FAIF MG
fefarpe Gl @ #1919 QA | [Sfamia Tk 7% A4 WZT, 000 7 09(8) @ (¢)
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417 GO PN AR (PN ACE A% A Fed TG 7 FG 70w Wferdiar srewT
AT AP FE G ST TR PEFCRT | odre [l@mg e G ardEr (NrerRe Side
12, 2000 GF ©O(9) HFF YT (WONTF AT PGP JRPF GF IR IF@ (WS 767
A felara TIF G TG WG FACAT (50 (I feqweel 72 | INOITZF folamnra
T PEP TIAHT I, 2000 GF ©O(9) LT WSO T FeIrw V& F1 Zeel | AlS 5
FOF JIF T TIECET IFF ST A4S FfGq Fifermrr ff@wia JreF 9T FqEeeT WIS AT
O (AT FH 2T | O (S AT I 7 SRR HAHd 2 BN (A | &P AP (¥, T
TG O T GT APd e [T [AeAbe 2 | Cewe TPPO AqwAd (@G G
MBI @G NPT (&7 T FF | T S AF (F, FIH AWTS FIZT, 3000 AT
0O(b) HIFIT [{YI (OIS (I P9 T (Aleg 75 WAF @ I A G AT W [T
FINT 7IZ | G T LAY FATS 2T, 009 IF 0O(») LT [T (et a7 foferena
PN TGOS =G F31 2@l |

(Underlined for emphasis)

12. Thereafter, by order No. 14, dated 24.05.2010, the ownership certificate was
transmitted to the concerned sub-registry office for registration. It appears from the order No.
15 dated 23.06.2010 that the aforesaid certificate was duly registered. Thereafter, the decree
holder-Bank did not file any execution case within the stipulated time for recovery of
possession. Undisputedly, possession remains with the judgment-debtor. In view of the
provision of section 28(3) of the Ain, 2003, the second execution case is to file within 1 year
from the date of dismissal or settlement of the first or previous execution case, failing which
the same shall be barred by limitation.

13. On 23.09.2012, the judgment-debtor filed an application under section 57 of the Ain,
2003 for setting aside order No. 13, dated 08.07.2009 and order No. 14, dated 24.05.2010.
Thereafter, as many as 13 days were fixed for disposal of the application, but due to the
adjournment petitions from both the sides, the Executing Court could not dispose of the
application filed by the judgment-debtor. It appears from the record that the judgment-debtor
paid Tk. 9,16,000/- to the decree holder by five installments and accordingly, submitted
deposit slips. The contention of the judgment-debtor is that the decree holder-Bank did not
adjust the deposited amount with the outstanding dues. After that, the Executing Court passed
the following order:

“ .S B! AR (I A AR = IR | B AN WA Qe A | fefema
TR e ARAGRN T T @, T T F9 AR | WS 217 7K AN 8(5F) A0
T AW AIRE SR | AR SN B dFOHATE A wl W o o Fdwe s wE
e | FE2 W o Tl vt (996 a5 rF T B 2led Witz 43R Wi F© BT
ARICTY FCA0R ©F 6T 7 =17 eadt mifies oy fefewia srwes fSoat arsat ¢oret |

(Underlined for emphasis)

14. Despite the solemn order of the Executing Court, Bank officials on different pleas took
time but unfortunately, failed to submit any complete statement of accounts. Upon hearing,
the application of the judgment-debtor dated 23.09.2012, the Executing Court allowed the
prayer of the judgment-debtor by impugned order dated 18.03.2013. In this respect, the
relevant portion of the impugned order passed by the Executing Court may be stated below
for better appreciation and understanding:

“I@ NINEAR WAoo et S e [Ress w1 =@ 713, ffammers Tifert st wee o =3
T g2 Wi AT worie fife wfig adive “faam ifvem e == sz | e I
Ty BT M 91| AR @eaee fefemiEm sinedl s B M-Se 8 NINETR ke
F6 TR AR TG Sted, G wiked Te e (it 3@ ffamitad e IMieE &
TRETFS! W12 | I KO AfHF AT e 20/05/203332 ST ILAT AWETS T3T-2009
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GF ¢4 RF R I00 SGre wRAE Seirees S E TG T4 =& | SN de(2wd) s
ey MRS @0 2ewl T DI 19 oI S wifiees &a «r rifi Bl ewie F90eT
©f AR & fefemReEe o o ot | e $9e eve IR aifm o AmRet
wo () e Ity fefawitar “iedt T 51T fRCITeR &y Aifis = e Noasr o (ofeT |
VIS T BT SNl eME FACET @ AMIETS ob-/oq/00d 3 SIFTLT do T S 8
38/0¢ /205032 SIRTAT $8 TR AW W AXCS AWH W T4 T | AT fdifas swea Iedy
W BT AR e 0 @ AN AFET 0 N TR | TS A WS FANA 785 |7
(Underlined for emphasis)

15. Having received the order of the Executing Court, the decree holder-Bank did not
submit the statement of accounts showing the outstanding dues of the judgment-debtor, rather
the decree holder-Bank took several times for submitting statement of accounts but
eventually, failed to do the same. After that the decree holder-Bank filed this writ petition.

16. Provisions of section 33 of the Ain, 2003 is so dry and complex. It basically describes
the provision as to the procedure of auction sale of mortgage property or any other property
of judgment-debtor, issuance of certificate in favour to the decree holder to sale mortgage
property or to possess and enjoy the usufructs therein, and to hand over possession of the
mortgage property to the decree holder or auction purchaser as the case may be. In order to
conceive the complex provisions of law, one needs to go through the relevant provisions in
conjunction with each other to make the same crystal clear. In this juncture, we should
mention the entire provisions of law, which may read as follows:

o e Rem - (5) 99 e IvieTs foaw a1 A widid A @ Tife e o
IR 206 Reele &piEd St 2300 9 se (A9) Mo Tyt Seczsge GoR
iR IR, TF [ F00F g gpifvs e wrem mie sfawm, svoifd Trm
IR T e N\ e FAR @@ e, WM A, o IR, G192 AmiEred
AIG* @ITE AEHIZA @ TSI (BT FHZF® @Mo's T& [l Avla IR

(*) @Ters wamrel, Tge wE WK 0,00,000 (WX TF) Bl &2 TR 0%, THe wH
30,00,000 (W 37F) BIF! AT WS G SJH €0,00,000 (W TF) Gl 28 TFA
5¢% G9R TS W €0,00,000 (AL 7TF) Bl AT WK 22T T 5% G FARNT
BIFR, QFoRRl, I1E QD Il (91-STC 1 STMTICeR S MR Ao nifde SR |
(F) mavia ST WME wesim e fodl @leraigs et Myl smem e e
FEATE 1 (eeel Nggew wifs Fice 2309 |

(32) SFH 30,00,000 (7 77F) TR Tge wal &® 28IF ARl wo (fa) Iew W,
30,00,000 (W* &%) BIF! AT WS G WK €0,00,000 (AL TF) B THe d
RIS 28IF *[T! Yo (3F) IR M4 @32 ¢o,00,000 (A oF) TFR KT Tgre v
RIS TZIM AR vo (FHI) MR Tay, wamrel Mqvw o0 ARy FHET 93z iRl
FRCS VY 2 AMIT® QNS 5Tl IeAIE T3

TF *E A @, AT fTdmir-onfis efedm ffks waee wiRke sfar wiftces sffqamne’
S IS A G T4 SR, AT GB ToA-g S (e i s
Yo (35) Tt »r® 3fifs firs =nfiea |

(*7) feEmitaR #vw I Fikeeid smiers @8 o s[hfiRe F1 = @, To-4i[l (R) @
& AREFS A9etE TGN ABEAFE T AFOFONT AT T T <R WMeTe TN
TS IS (A1 FCH, ©I2] 230 WeTe, Ik fFifaa Rk, T ne g8k SRy dRee
AT |

() TH-grE1 () G W WA G 230 TR W CEmRCS emiw F =2,
foipe wid iR Te w2 a3 Tl 2309, G 077 Smiere, e 7T waviel T893
Tgo WE G A AMENSFS TS GFq FIATH AMS] FEF Tgro 7l S T 1
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230, T® fgoly T wamres ife e kv face sre FfE; «de faei T=f®
wTel Sge RZJIF 2 TA-4l (X)) @ Fifie T qog Tl go Ay s
«Re OIE) FCS WY ZI0E SR TS NGNS 230Q &R TS T& 9 TEws
TG 7R A Tg IR & AW 341 T30 |

(8) @1 e Tol-1=1 (), (), (), ([2), (37) ¢ (9) «a RY SeTea Teres [aww w41
I T 230, SIS 27 FIATF 27 @bifas 3(72)f et wrdiy wive sifaiy, e
Ty o T e W FRE 3w @b sAfasE, W A, So-ak (3) 99 @
aere R} o I G FMECed @I @IE @b+ B2 ¢ Farrend o
RIS ECRAPF© (BUR SN A, I3 [ ¢ Inemie [ 8A-411 (R), (39),
(22), () € (@) 1 TfHfRe RYF SR FREE |

(8%) Toi-gl (3) @ (8) a WA ifawE Wy Kwle s sk owea, Mt FReew
M @GR T ThfTe FRE SAMETe v o6 AfaaR [wle e 31301 |
(€) @ TG TA-4 (3), (), (3F), (33), (37M), () ¢ (8) & [ P fw =
8 Tl 230, T% wife, fe@gpe Wikl ARiseem Afeifes 71 26«78, wid 8 (@R
TFER CEMIEE SHFE T8 4 23|, 932 TEMR BA-411 (3), (), (9), (2),
(27), (9) € (8) @7 R4 S PIE T& wife R s weifareifae b@R wikt stmiw sikes
AR, G STMTe @ T Gl AMHRFs 39 F |

(V) TFFe S wfefie w2 e I/m SmiE 230, T Sfefie 5 Aifacs @< anH
Ffre 231, G RFTe o UG widt Sl I 230 o[ o 1w, Wb 4R Ry
SCATF, A S TN Q=N 230 |

(¥F) To-qi= (@) @ (V) @ RYI IR [T AFF 1 (T, @OHE@ (@ 718, 1L @
OIR SifFRER, T SeE 918 41 Tige Tlmr T T=ife Sae o o)
eI e Sidee S 79, CTewe T sifes yife Jo1 6 Fiemieers s 351
v A, qI Sy @R R AT, SRR NN AR 91 T30 |

(W) @2 7Y forea A7 g2 AFF 7 @, TA-471 (¢) @ AT @ A0AfE, weeT 3
(IR SARETR, FCRMICER S T REIF (A, WA T8 2391 (2F) I W&
ToA-l () @@ SE TEmcE AvE wmEced s FiRe witavs wial T ifen
TS & S AR GAR ORI 1 Tl & Y () ITTW TG R8I AL MR TS
ifere feamite W Fadamendg AT 2309 @A B Mo 23S SN
CAIRel J1 A Q= F41 A |

(9) To4-411 (8) 8 (¢) W Ry Mrge, TEmm, s Tife fmpTg “M3rs Wad
NN wmECes [a Fiees siEme SR, smisrs, THA-gR1 (3), (R), (3F), ([9), (7)
8 (9) 3 RYFFEAR @7 A T 513, To1-411 (8) € (¢) 9 FHGT AP T4 2808
e Afea; @@ fodmis giiowrs SEie ifer ¥g fCEmite SgeE T8 23R
TN (IR AWIHATF STCH Gl A= T FRCI IR WS G371 T =@ TCgA Wiere
TN 219 23(F; IR TMIETS TR G Al 78 BT K- @G Sifee s
Gy (2 TR |

(9F) BA-AIT (@) A (Q) & TAF FHfER WA TSR elg e RHIF 230,
feEmIER e Samcas fofere sTmiere fe@miaes &% srifer nee si+fd Ffce #Aifa|
(a¥) To-4171 (9F) @R SHI FCPmIaes Tifed wes wofd SRR i Smierecs =g v
23 WA @, TS 762 ARAIONT T &P NS T9< o AfaiE e Redics
TFG e 9 *ZAM W[l T saen IR «ew v age Tg a9y e
21103 T e (i w1 23T |
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(5) B4R (¢) & WA FGT Weal @ (S WP Sl Tol-qial (9) «@F FAH
oifen T FCEmItar SFee M8 230, 4Rl Wb @) KL AATE, T T @it e
poTs fife 23031

(Underlined for emphasis)

17. It transpires from the order sheets that the Executing Court did not comply with the
provisions of section 33(1) of the Ain, 2003. It is a mandatory requirement to publish an
auction notice in a widely circulated daily newspaper. The daily Destiny has not got no
existence at present and undisputedly, at the relevant time it was not a widely circulated daily
newspaper. As the auction notice was not published in a widely circulated daily newspaper,
therefore, prospective bidders could not participate in the bid. Moreover, the decree holder-
Bank did not take any step under section 33(4) of the Ain, 2003 to sell out the mortgage
property on auction and thereby, negated the provision of section 33(4) of the Ain, 2003.

18. On meaningful reading of sub-sections (5), (7), (7Ka) and (7Kha) of section 33 of the
Ain, 2003, it transpires that where the possession of property requires to be obtained through
intervention of the Court, the decree holder has to file an application in writing to the
Executing Court to hand over possession of the said property to the decree holder or the
auction purchaser as the case may be and before handing over possession of the property, the
Executing Court shall be reassured that it is the property which was lawfully mortgaged by its
original owner against the loan liabilities or which was attached under the original title and
possession of the judgment-debtor for execution of the decree. The provisions of sub-sections
7Ka and 7Kha of section 33 of the Ain, 2003 were incorporated by the Artha Rin Adalat Ain
(Amendment) Act, 2010 (Act XVI of 2010) in order to protect the property of the actual
owner. In this case, admittedly, the possession of the mortgage property remains with the
judgment-debtor. If the execution case is disposed of upon issuance of certificate of title, the
decree holder will not be able to obtain the possession without the intervention of the Court.
Therefore, the contention of the petitioner is that upon issuance of certificate of title under
section 33(7) of the Ain, 2003, the Executing Court has become functus officio is fallacious
and not based on cogent reasons. We may take a look at the other part of the coin, if
possession remains with the decree holder, then upon issuance of certificate under sections
33(5) or 33 (7) the Executing Court may dispose of the Artha Rin Execution Case by
invoking section 33(9) of the Ain, 2003 subject to the provision of section 28 of the Ain,
2003.

19. In the case of 13 MLR (AD) (2008) 356, the Executing Court attempted to sell the
mortgage property in auction as per the provision of the Ain, 2003, but it could not be sold in
auction for the reason that the prices offered by the bidders were too low. Thereafter, the
decree holder-Bank filed an application under section 33(5) of the Ain, 2003 praying for
issuing certificate in respect of mortgage property in favour of it and by the order dated
30.08.2006 the said prayer of the decree holder-Bank was allowed. After issuance of the
certificate under section 33(5) of the Ain, 2003 in favour of the decree holder-Bank, the
petitioner filed an application under sections 33(5), 44 and 57 of the Ain, 2003 praying for
staying the auction sale of the mortgage property by the decree holder-Bank. The said
application was registered as Miscellaneous Case No. 22 of 2007. By the impugned order No.
23, dated 19.08.2007 the learned Judge of the Artha Rin Adalat rejected the said application
holding that since the mortgage property was auction-sold by the bank and since the
execution case was disposed of finally, the court became functus officio and as such there
was no scope to allow the application under sections 49(2), 44 and 57 of the Ain, 2003.
Challenging the said order the judgment-debtor moved this Court and eventually failed and
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thereafter, he went to the Appellate Division. Upon hearing, the Appellate Division
summarily dismissed the CPLA No. 1542 of 2007. The aforesaid judgment was passed on
27.03.2008 before incorporating sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003
by Act XVI of 2010. The facts and circumstances of the aforesaid case are significantly
distinguishable from those of the instant case at hand.

20. The facts and circumstances of the case of Feroza Begum v. Artha Rin Adalat No. 4,
Dhaka, reported in 36 BLD (AD) 31 are also distinguishable from the instant case at hand. In
the aforesaid case, it was observed:

From the facts narrated above, it appears that the petitioner had a number of
opportunities to pay off the decretal amount. She was a party in the execution case
and had the opportunity to clear the bank's dues earlier. We find from the
impugned judgment that the High Court Division verbally directed the petitioner
to pay off at least some amount to show willingness of the petitioner to clear up
the outstanding dues, which she failed. The clear finding of the High Court
Division was that the writ petition in its present form is not maintainable.

Nevertheless, an opportunity was given to the petitioner to clear the bank's dues,
which she failed to do.

21. In the case of Sheuly Khanam v. Artha Rin Adalat, 2 Court, Dhaka, supra, this
division did not consider the latest amendment of the Artha Rin Adalat Ain, 2003 so far it
relates to sections 33(7ka) and 33(7Kha). Apart from the same, the very facts and
circumstances of the case are quite distinguishable with those of the instant case.

22. In the case of International Finance Investment and Commerce Bank Limited v.
M/S. Marinar Fashions Wear Pvt. Ltd. and others, supra, the Author Judge was his
Lordship Mr. Justice A.B.M. Khairul Haque (as his lordship was then). In the said case, it
was held:

It appears that the decree-holder appellant filed an application praying for an
Order to put the decree-holder into possession of the concerned property as it was
allegedly obstructed by the judgment-debtor but the learned Judge, Artho Rin
Court, dismissed the petition on the ground that on the issuance of the certificate
of title in favour of the decree-holder, the execution case had already been
disposed of and the Court has got nothing further to do in this respect. With
respect, we are unable to agree with the said views of the learned Judge, Artho
Rin Court. Sub-Section 7 envisages vesting of ownership of the property of the
Jjudgment-debtor upon the decree-holder. The said vesting of ownership includes
delivery of possession of the property. Without the delivery of possession, the
execution case cannot be disposed of.

23. In the case of Salma Begum v. Sonali Bank Limited and others, supra, it was held-

It is our view that the execution case does not come to an end with the issuance of a
certificate under section 33(5) of the Artha Rin Adalat Ain, 2003. Rather, it remains alive till
the possession of the property alleged to have been sold in auction, was handed over to the
auction purchaser. This finding gets support from a decision reported in 15 BLT at page 425
wherein has been held that sub-section 7 of Artha Rin Adalat envisages vesting of ownership
of the property of the judgment debtor upon the decree-holder. The said vesting of ownership
includes delivery of possession of the property. Without the delivery of possession, the
execution case cannot be disposed of.
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24. The doctrine of stare decisis which is the binding force of precedent may be destroyed
if a statute is enacted inconsistent with the decision or if it is reversed or overruled by a
higher Court or it is based on the doctrine of per incuriam. The doctrine of stare decisis
should not be regarded as a rigid and inevitable doctrine, which must be applied at the cost of
justice. There may be cases where it may be necessary to rid the doctrine of its petrifying
rigidity. The Court may, in an appropriate case, overrule a previous decision taken by it, but
that should be done only for substantial and compelling reasons. Every case has to consider
its own merit, peculiar facts and circumstances and therefore, in following the precedent, the
Court must be very careful and cautious. In this respect, we are tempted to discuss the
observations of Lord Denning in the matter of applying judicial precedent which have
become /ocus classicus:

“Each case depends on its own facts and a close similarity between one case
and another is not enough because even a single significant detail may alter the
entire aspect, in deciding such cases, one should avoid the temptation to decide
cases (as said by Cardozo, J.) by matching the colour of one case against the
colour of another. To decide therefore, on which side of the line a case falls, the
broad resemblance to another case is not at all decisive.

Precedent should be followed only so far as it marks the path of justice, but you
must cut the dead wood and trim off the side branches else you will find yourself
lost in thickets and branches. My plea is to keep the path to justice clear of
obstructions which could impede it.”

25. The contention of the learned Advocate of the petitioner that upon issuance of the
certificate under section 33(7) of the Ain, 2003, the Executing Court has nothing to do but to
dispose of the execution case finally is not based on any rationality. For the sake of argument,
if the Court becomes functus officio, how later on the Court will entertain another execution
case or any other application for handing over possession if it remains with the judgment-
debtor. The Court may correct its own mistakes by invoking, the umbrella provision,
embodied under section 57 of the Ain, 2003 to do justice and to undo injustice despite the
provisions of section 20 of the Ain, 2003. It has to remember that the provisions of section 20
of the Ain, 2003 is neither absolute nor sacrosanct nor untouchable. The parties to the suit
cannot and should not suffer for the mistake committed by the Court itself. On perusal of the
entire edifice of the Ain, 2003, it becomes visible to us that the Code of Civil Procedure,
1908 shall be applicable subject to not being inconsistent with the provisions of the Ain,
2003. The Adalat may review its own order by invoking section 57 of the Ain, 2003 with
extreme circumspection in an exceptional case.

26. In the case at hand, it is our considered view that the execution case has not legally
been disposed of, as possession of the mortgage property had not been made over to the
decree holder, therefore, the Court has not become functus officio in entertaining the
application filed by the judgment-debtor. Admittedly, the petitioner-judgment debtor at first
took loan of Tk. 3 lakhs and subsequently, it was extended upto 5 lakhs. Decree was passed
to the tune of Tk. 5,20,370.62. The execution case was filed for recovery of Tk. 6,51,888.82
(decretal amount of Tk. 5,20,370.62 + interest Tk. 55,506.20 + costs of case including bill of
Newspapers Tk. 76,012). The judgment-debtor in different installments paid Tk. 9,16,000/-.
The payment of the judgment-debtor has not been denied by the decree holder. But the decree
holder did not produce any statement of accounts to show as to whether the said amount was
adjusted with the outstanding dues of the petitioner despite the order of the Executing Court.
To protect his homestead, the judgment-debtor was ready to pay off the outstanding dues, but
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unfortunately, the Bank officials having obtained the direction of the Court did not submit the
statement of accounts showing outstanding dues.

27. It persistently comes to our notice that Bank officials are very much reluctant to
provide the bank statement containing the outstanding dues of the borrower even after
issuance of the direction of the Court. This sort of attitude is tantamount to contempt of
Court. In this circumstance, if bank official does not comply with the order of the court, then
the court may proceed against them under section 52 of the Ain, 2003 or in an appropriate
case, it may refer to the High Court Division for taking punitive measure against the
delinquent officials. It is expected that Bank and Financial Institutions should comply with
the order of the Court with utmost expedition.

28. It also appears from the record that admittedly, the petitioner-Bank filed Artha Rin Suit
for recovery of loan money but did not file any mortgage suit under section 5(2) of the Ain,
2003. If the Bank or financial institute wishes to foreclose down the right of redemption of
the mortgagor, then it has to file mortgage suit and in that case the decree awarded by the
Adalat shall be preliminary decree and in all other cases, the decree awarded by the Court in a
suit filed for recovery of loan money shall be the final decree. A suit to obtain a decree that a
mortgagor shall be absolutely debarred from his right to redeem the mortgaged property is
called a suit for foreclosure. In this case, the decree holder did not institute any mortgage suit
for foreclosure. Right of redemption exists unless the mortgage property is sold on auction in
accordance with the Ain, 2003 or barred by the Limitation Act, 1908.

29. As soon as auction sale is held in pursuance of the decree passed in a suit for recovery
of loan money, the decree shall be final and accordingly, the right of redemption of the
mortgage property be extinguished. In the instant case, auction was not held in accordance
with law and the mortgage property was not sold on auction, therefore, it cannot be said that
the right of redemption of the judgment-debtor has been extinguished. In this respect, the
provisions of sections 5(1), 5(2), 5(3) and 5(4) of the Ain, 2003 are placed hereunder for
understanding the consequence of Mortgage Suit and Suit for recovery of loan money under
the Ain, 2003.

¢l WMETed «FF QYOI I- (5) O (@I W20 AE FRE AFF T &, ToA-ARI () 8 (v)
R 4 ANoTE, ARG Afedig we s T T[S e 9] 8 W7 WHe afsfye,
(I 2 iely e WY A TAETCS AN FECS I R TS AMIC0R TRl fife 2301
() @B SNZCTA W& TRT AfDia, FRA 701G T Fa9 396 27T avs AeF RAcs
e 350 B3 Tifea e (Sale) 3t s swwifex (Foreclosure) ©twe<y The Transfer of
Property Act, 1882 (Act No. IV of 1882) @ section 67 @& w&« @« The Code of
Civil Procedure, 1908 (Act No. V of 1908) «& Order XXXIV @& g S@ifl &4
TFH Wwer (Mortgage suit) WIGEE Fce bR, T@ Twene @3 wi3ca 98 afefde wef wd
IMFECe2 WA dEce 2301, @92 93a9 %@ The Code of Civil Procedure, 1908 @3
RaTR 2 SRR R RS, Tong A8, TG VLT ST 23|

(©) TA-qR1 (2) @7 WA WRNF afsprees niEFe Wwer [fEw Wk (Foreclosure)
Ty @3 IFS! e (Mortgage suit) 230, (FRENE (18 (Fd TS I3 ene fGer!
&i2fiF f6&! (Preliminary decree) 2301 @32 I e (Fe@ A TR WICTEFS NIWeTdl
TS F$F ave T pore @ (Final decree) 2361

(8) The Transfer of Property Act, 1882 Si2J1 IS &bfere &« (I w2 R#dre Az
g2 AFS T (@, TA-4F (9) G TR IFR NN FIOCEF, A3 NI FA WAF© &
T, TITS F$ 3 &qna Tl ! SRS efedicre «is R swifea (Foreclosure) &iefis
o T oty 2303; @ IR [oKice IME S 359! I 7ife fed qRRifeern
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T R 26 Wad T s fow pors o o ooy 2303, 72 e puls € &9

4] T2 UL TO89d TF T oaFad IR @aet wfgda (Right to redeem) [REwi-

LissRiskIl

(Underlined for emphasis)

30. To sum up, our final conclusion is as under:

1.

1.

11l

1v.

Auction notice was not issued in accordance with the mandatory requirement
of law and auction process was not conducted as per the provision of section
33(1) of the Ain, 2003 and therefore, issuance of certificate of ownership by
the stroke of a pen by the Executing Court is patently illegal.

In case of issuance of certificate under section 33(5) of the Ain, 2003, it is
obligatory to exhaust the auction process under sub-sections (1) and (4) of
section 33 of the Ain, 2003. If the certificate of title is issued upon without
exhausting the procedure of section 33(4) of the Ain, 2003 that will make the
said provision useless and nugatory. In such a case, the Bank or Financial
Institutions by a show up auction process under section 33(1) of the Ain, 2003
will straight apply for a certificate of title with an ulterior motive depriving the
judgment-debtor from obtaining the actual market price of the property. So we
hold the view that before issuance of certificate of title to the mortgage
property or other property of the judgment-debtor, the Executing Court shall
follow the provisions of sections 33(1) and 33(4) of the Ain, 2003 and after
that it will fix the actual market price of the mortgage property or other
property and succinctly be stated in the certificate of title so that the
outstanding dues if any may be adjusted later on. In such a case, the Executing
Court shall determine the actual market price of the mortgage property on the
basis of a report from the Sub-Registrar of the local jurisdiction. Apart from
the same, in certificate issuing order, the Executing Court shall state as to
whether the decretal amount has been adjusted wholly, if not, the amount of
outstanding dues should state therein. It repeatedly comes to our notice that
the Executing Court mechanically allows the prayer of issuance of certificate
of title. Mechanical issue of certificate of title is deprecated by this Court.

The Court should not be tempted to follow the precedent of one case by
matching color of another case. The Court should not be oblivious that a single
significant or material fact may change the entire edifice of the case as no two
cases are similar. Every case has to decide upon its own facts and peculiar
circumstances, therefore, the Court has to incur infinite painstaking.

The principle enunciated in the case reported in 15 BLT(HCD) (2007) 425 and
63 DLR (2011) 282 is based on sound reasonings and the same was strengthen
and fortified by incorporating sub-sections 7Ka and 7Kha of section 33 by
amended Act XVI of 2010.

Sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003 were incorporated
in order to mending the lacuna of the provision of sub-sections 5, 7 and 9 of
section 33 of the Ain, 2003. Moreover, in the case of Sk. Mohiuddin v. Joint
District Judge & Artha Rin Adalat No. 3, Dhaka and others, supra, the
case of 15 BLT (HCD) (2007) 425 was not considered.
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Vi.

Vil.

Viil.

1X.

Section 33(9) of the Ain, 2003 provides that when the rights of possession and
use of any property under sub-section (5) or the title of any property under
sub-section (7) vests in favour of the decree holder, the suit for execution of
the said decree shall, subject to the provisions of section 28, be finally
disposed of. The word ‘final’ is not absolute. It has to be read with sections 28,
33(7Ka) and 33(7Kha) of the latest amended Ain, 2010. Therefore, we
strongly hold the view that mere issuance of certificate under sections 33(5)
and 33(7) of the Ain, 2003 is not enough to finally dispose of the execution
case. If the possession of the mortgage property or other property attached by
the Executing Court for realizing outstanding loan money remains with the
decree holder, the Executing Court may dispose of the execution case in view
of section 33(9) of the Ain, 2003. Resorting to literal meaning of section 33(9)
of the Ain, 2003 will be a great concern and it may cause devastating
consequence, therefore, harmonious construction of the aforesaid provisions is
sine qua non to fulfill the purpose of the legislature.

As per the mandate of section 58 of the Ain, 2003, the Government may, by
notification in the official gazette, make rules to give effect to the provisions
of this Ain, 2003. Some provisions of the Ain, 2003, need more clarification
and to give effect to the provisions therein for the smooth functioning of the
Artha Rin Adalat. The Government may formulate comprehensive delegated
legislations and the necessary forms like issuance of certificate of title,
certificate of possession, enjoyment of usufructs and sale of the mortgage
property etc. should be prescribed therein to do away with the confusions crept
in the Ain, 2003.

In view of section 5 of the Ain, 2003, it appears that two types of suits may be
filed before the Artha Rin Adalat. One is mortgage suit for sale or foreclosure
and the other is Artha Rin Suit for recovery of loan money. In the former suit,
the Adalat shall pass preliminary decree and in the later suit, the Adalat shall
pass final decree. A decree awarded by the Adalat in any suit instituted under
the Ain, 2003 except mortgage suit under sub-section 3 of section 5 of the Ain,
2003, shall be deemed to be a preliminary decree of foreclosure in favour of
the plaintiff financial institution; and as soon as the auction sale is held in
continuation of the decree of the mortgage immovable property in favour of
the plaintiff against the loan, the said preliminary decree shall be deemed to be
the final decree, and the sale shall be final and the purchase shall be valid and
thereafter, the judgment-debtor shall have no right to redeem the said
mortgaged property.

In this case, auction was not conducted in accordance with law. Moreover, no
auction sale was held. Therefore, the right of redemption has not yet been
extinguished by operation of the Ain, 2003 or the Limitation Act, 1908.

The petitioner Bank did not file any mortgage suit. Admittedly, it filed Artha
Rin Suit for recovery of Tk. 5,20,370.62. Admittedly, the principal amount
was Tk. 5,20,370.62 and execution case was filed for Tk. 6,51,888.82. The
judgment-debtor on 03.12.2006 paid Tk. 2,00,000/-, on 12.12.2006 paid Tk.
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95,000/-, on 13.12.2006 paid Tk. 4,00,000/-, on 17.09.2007 paid Tk. 21,000/-
and on 08.10.2009 paid Tk. 2,00,000/- and as such the judgment-debtor
deposited Tk. 9,16,000/-. The decree holder did not deny the same to the
Executing Court. The decree holder-Bank could not submit any statement of
accounts to show that those amounts were adjusted. Moreover, the judgment-
debtor is ready to pay off the rest of the outstanding dues to protect his
homestead. As the mortgage property has not been sold by auction, therefore,
the right of redemption of the mortgage property has not yet been
extinguished; the learned Judge of the Executing Court by applying his
judicial conscience rightly passed the impugned order, which is laudable,
hence, the same does not call for any interference.

Title is legal ownership. Possession is physical control of the movable or
immovable property. Possession is the prima facie evidence of ownership,
called as nine out of ten points of law meaning that there is a presumption the
possessor of a property or thing is owner of it and the other elements in order
to have that property or thing must prove their title or better possessory right.
Certificate of ownership or title equivalent to title deed. Title deed having no
possession is only a paper transaction. Title deed is not acted upon unless
possession is handed over to the title holder.

It transpires from the record that the judgment-debtor-respondent No. 2 is
engaged in furniture business in local district. In order to expand his business,
he took loan of Tk. 3 lakhs later on extended upto 5 lakhs by mortgaging his
last resort homestead measuring 0.1650 acres situated within the periphery of
Kushtia District town on 10.03.2002. At the relevant time of issuance of
certificate of ownership the value of the said property was more than one
crore. The Executing Court assigning cogent and very convincing reasons
allowed the application of the judgment-debtor. The main purpose of the Ain,
2003 is to realize the outstanding loan money of the Bank or any other
Financial Institutions but not to snatch away the mortgage or any other
property of the borrower.

31. Having regard to the facts and circumstances of the entire case and intricate questions

of law involved in this case, we are of the view that the Rule is devoid of any substance as all

the moot issues stand decided against the petitioner-Bank. Consequently, the Rule shall fall

through.

32. As a result, the Rule 1s discharged, however, without passing any order as to costs. The

earlier order of stay granted by this Court thus stands vacated and recalled.

33. Let a copy of the judgment be sent down to the Court below at once.



